Benetfits

LIGHTS OUT
FOR A 401 (k) PLAN

‘Just as HR has to know the rules for setting
up and overseeing a 401(k) plan, it should
- know the rules for shutting one down.

By Joanne Sammer

- Every year hundreds, perhaps thousands, of the 400,000-plus 401(k) plans in operation are dis-

. solved, for reasons that range from bankruptcy to merger. Although a 401(k) “must be established
. with the intention of being continved indefinitely,” according to. the Internal Revenue Service

_ (IRS), sometimes, as the agency acknowledges, business circumstances can cause a plan to be ter-

. minated.

: The vast majority of plans that are closed are at small firms, experts say. “Most plan termi-

. nations—up to 90 percent—involve microplans with fewer than 100 participants,” says Doug

“ Johnson; president of the Keane Organization, a consulting firm in Wayne, Pa., whose services

 include 401(k) plan terminations.

~ Often, Johnson says, plans are terminated because they “have low enrollment and have trou-
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ble passing nondiscrimination testing, even though these plan
sponsors may have tried unsuccesstully to increase participa-
tion by stepping up communication or introducing automatic
enrollment.”

But any company, regardless of size, can find it has to shut
down a 401(k) plan if it is going out of business, relocating to
another country, or involved in a merger or acquisition. In fact,
plan terminations in larger companies are usually a result of

the combining of two companies, each with a 401(k) plan. In
such circumstances, one of the 401(k)s becomes redundant.

Although companies have the option of combining existing
401(k) plans after the merger or acquisition is complete, some
choose for various reasons to terminate the target company’s
plan and enroll that company’s employees in the new parent
company’s plan.

No matter what the reason for shutting down a 401(k) plan,
HR must address numerous—sometimes complicated —issues
to make sure the plan is shuttered correctly.

When HR Steps In

Closing a 401(k) requires great attention to detail, as illustrat-
ed by the sale of Boucher Communications, a Fort Washing-
ton, Pa., publisher of vision care journals. When Boucher was
purchased by another company in 2005, director of operations
Mary Steigerwalt had to manage the termination of Boucher’s
401(k) plan before the purchase was completed.

“It can be a challenge to make sure everything is in compli-
ance,” Steigerwalt says, recalling the process of closing the
plan. “You need to have someone reviewing plan documents,
making sure the plan has all of the necessary updates over the

SWITCHING VENDORS

As with a termination of a 401(k), transferring a
plan from one vendor to another requires great
attention to adminisirative details, compliance
requirements and participant needs. Along the
way, HR professionals must resolve questions
such as: )

Can the company’s payroll operation or its
payroll services provider accommaodate the new
vendor?

Will the departing vendor cooperate during
the changeover?

How can the company minimize the black-
out periods during which employees cannot
make changes to the accounts or investments?

Has the company communicated clearly and
frequently enough to employees about the
transfer?

“No detail is too small in these situations,
says Richard Koski, managing director at Buck
Consultants in its Secaucus, N.J., office.

Despite the effort involved, many plan spon-
sors are showing themselves ready to change
providers if their current one is unable to deliv-
er on their needs. Atop the list of needs for most
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employers are “full transparency of fees and ex-
penses, and adequate investment options and
performance;” Koski says.

For exampie, after many years with the same
vendor, Gloria Heyer, firm administrator for the
Denver law offices of Otten, Johnson, Rebinson,
Neff & Ragonetti, began looking for a new
401 (k) provider after getting negative feedback
from participants about late statements, inac-
curate records and other matters.

The firm also wanted to expand its invest-
ment options, allow participants to have a bro-
kerage account within their 401(k) plan
accounts, and gain access to more-robust in-
vestment planning and modeling tools.

The transition to a new provider went
smoothly, Heyer says. “We did a lot of planning
and made sure we dotted every ‘i’ and crossed
every ‘t! 7 In addition, those who needed to be
involved in the process—which usually includes
representatives from payroli, HR, finance and
the company’s fop leadership—were identified
early and kept in the loop with weekly confer-
ence calls.

At Marubeni America Corp., the New York-
based commodities and consumer-goods trad-
ing subsidiary of Japanese manufacturer
Marubeni, the point of transferring to a new
401{k) provider was to generate interest in the
plan through new services and investment
tools.

“The plan had been underutilized despite
healthy matching confributions,” says Howard
Tiegel, senior vice president of human re- .
sources. “The transfer process was really a way
to get people to focus on the 401(k) plan and
the importance of retirement investing” To do
that, the company coupled communication
about the transfer and blackout periods re-
quired under the Sarbanes-Oxley Act of 2002
with an internal marketing effort on behalf of
the 401(k) plan.

“In the end, it also became a platform for
promoting the other benefits and services avail-
able through the HR department)” Tiegel says.
“It has made our value proposition more rele-
vant fo employees.”

—Jjoanne Sammer




past few years, making sure contributions were made on a
timely basis, and so on.”

Steigerwalt, now a consultant in Philadelphia, says her
biggest challenge was notifying the company’s former em-
ployees who still had money in the plan. “Some of the plan
participants had not been employed by the company for years,
and we had lost touch with them.” Because the company was
relatively small, she says, “I thought I knew where our former
employees were, but when it came to doing the final contact,
I realized how many people were missing.”

While it took time to track people down, Steigerwalt says, it
took even longer to get them to fill out the necessary paper-
work and tell the company how they wanted to receive their
distribution from the plan.

As a result of her experience, Steigerwalt urges HR profes-
sionals to begin dealing with termination issues as soon as they
know that a plan termination is inevitable. The further away
from the transition to a new parent company following a merg-
er or acquisition, she says, “the harder it becomes to get people
to take action, particularly if they have moved to a different job.”

Even though recordkeepers do their best to keep track of
past participants through change-of-address notices, it is still
possible for people to slip through the cracks, particularly if
they move several times and fail to keep the recordkeeper no-
tified of their current address. Steigerwalt used various tools,
including online search engines, to track down the 10 or 12
missing participants. Finding them took a couple of weeks, she
says, and getting all participants to decide how they wanted to
receive their distributions took much longer.

The Need To Start Barly

When a company is facing a merger or acquisition, chances are
the 401(k) plan will not get a lot of attention during the due dili-
gence process. With so much other financial and operational
due diligence going on before a deal goes through, checking out
a target company’s 401(k) plan generally is not a priority.

And that can be a mistake. There are certain determina-
tions and decisions that the companies involved should make
about their 401(k) plans before the deal is done.

A key decision when both companies have 401(k) plans is
whether to combine the two plans into one after the merger is
complete, or terminate the target company’s 401(k) plan be-
fore the deal is complete and offer participants the option of
moving their assets to the new parent company’s plan.

If the two plans are merged after the deal is done, there is a
risk for the new parent company: Any problems or structural
defects in the target company’s 401(k) plan would then be-
come problems or defects of the parent company’s plan, and
the merged 401(k) could be disqualified if those problems are
not addressed.

“There cdn be danger in merging plans,” says Richard Kos-

¥ Online Resources

Foradditional resources on 401(k)
plans, including guidance on termi-
nating plans; see the online version
of this article at www.shrrm.org/
hrmagazine/07 January. There
you will find links to:

# IRS statements on starting, op-
erating and terminating 401(k)
plans.

« A history of 401(k) plans from
the Employee Benefit Research In-
stitute.

s A Department of Labor state-
ment on locating missing partici-
pants in terminated defined
contribution plans.

s IRS guidahce on IRAs; including
rules for rollovers into IRAs.

ki, managing director in Secaucus, N.J., of Buck Consultants, a
global HR consulting firm. “Most companies do not do enough
pre-deal due diligence around 401(k) plans. If compliance
problems are discovered within the plan after the deal closes,
the situation could get ugly”

To avoid the risk of disqualification, a merger partner or ac-
quirer can specifically request, or in effect require, that the tar-
get company terminate its 401(k) plan before the deal closes.

Terminating the plan before the deal is done can also pre-
vent problems down the road stemming from any number of
issues, such as failure to file appropriate forms with the IRS or
failure to deposit contributions in a timely fashion.

“If one party thinks there might be defects in plan struc-
ture, it can terminate the plan before completing the deal and
take that issue off the table;” says Luan Fox, a principal with
PricewaterhouseCoopers in New York.

If problems with a 401(k) plan are detected before the
deal closes but there’s not enough time to terminate the plan
before the deal is completed, the companies involved can
agree to set aside a reserve fund to pay for expenses related
to fixing the target company’s 401(k) plan and bringing it
back into compliance. During this process, the employees
from the target company can be enrolled in the new parent
company’s plan. Then, after the problems in the acquired
company’s plan are dealt with appropriately, the two plans
can be merged safely.

Several Steps Along the Way

The time required and the overall ease of the termination
process can depend on the nature of the 401(k) plan and the
sophistication of the providers. Everything from a loan provi-
sion to company stock as an investment option can add com-
plexity to the termination process and extend the time it takes
to terminate the plan from several weeks to several months.
“This is not a cookie-cutter type of thing,” Koski says. “The
facts determine how companies should proceed”

Because the termination process is so driven by federal laws
and regulations, HR should seek legal counsel, whether inter-
nal or external, to help guide its decision-making and actions.
There are also consulting firms that can provide support
throughout the termination process. }
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But there are some broad recommendations that experts
make for all plan terminations:

Make it formal. Once a company has decided to terminate
its 401(k) plan, it should get formal approval to do so from the
company’s board of directors or whatever other body—perhaps
a benefits or investment committee made up of company exec-
utives—is authorized to act with regard to the 401(k) plan. Ap-
proval usually has to be in a written resolution from that
governing body. Although it is not required to do so, the plan
sponsor can also file a notice seeking IRS approval of the plan’s
termination.

Get in compliance. The employer must make sure the plan

is fully in compliance with all applicable laws and regula-

tions—everything from passing nondiscrimination testing to
the annual filing of Form 5500, the IRS form that reports on
the characteristics and operation of the plan. “If the plan is out
of compliance for any reason, the company must fix those com-

pliance problems before it can move forward with terminating
the plan,” Johnson says.

Notify plan services providers. The company must also
inform its 401(k) plan service provider and any other vendors
about its intention to terminate the plan. Bear in mind that the
provider may charge plan-termination fees. “The company
could face an accelerated charge for terminating a plan before
the contract is up,” Koski says. If the vendor has been unable to
recoup all of its start-up costs for the relationship over the life
of the contract, it may try to recoup them through termination
fees. These fees could be negotiable and may be spelled out in
the vendor contract. Additional costs that might be incurred
are those for outside counsel and expert help for the termina-
tion process.

Communicate with employees. The plan termination de-
cision should be explained to employees; they should be in-
formed on how the termination will occur and on their
responsibilities during the termination process.

Employees need to be informed that they will be unable to
gain access to their plan accounts or assets for a period of time
before the final plan termination occurs and until their plan
assets are distributed or rolled over as they directed. The date
when this will occur should be communicated to all partici-
pants. During that period, the assets in each account will be
liquidated and rolled over or distributed according to the wish-
es of each participant.
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From an employee relations standpoint, telling workers
their 401(k) plan is being terminated may not be as problem-
atic as it might seem. If the company is merging or being ac-
quired, terminating the plan rather than merging it with the
new parent company’s plan gives employees more options for
investing their retirement money.

For example, employees can reinvest their assets from a ter-
minated 401(k) plan in a variety of ways—either by rolling them
into an individual retirement account (IRA) that may offer
preferable investment options, taking their assets as cash (after
paying any applicable taxes and early withdrawal penalties) or
rolling them into the new parent company’s 401(k) plan.

“Many employees will welcome gaining access to their as-
sets, especially if they don’t know much about the new parent
company or its 401(k) plan,” says Fox of Pricewaterhouse-
Coopers. “They have more freedom to decide whether to roll
their assets into the new plan or into an TRA.”

Telling workers their 401(k) plan is
being terminated may not be as
problematic as it might seem.

Find everyone. Of course, one of the most important ad-
ministrative functions in a plan termination is tracking down
all of the people who have assets in the plan, canvassing them
on how they want to handle their asset distribution and then
distributing the money accordingly. This task is relatively
straightforward when all of the participants are still employed
with the company sponsoring the plan because all contact in-
formation is likely to be up-to-date and HR professionals have
ready access to those individuals for in-person follow-up.

Asset distribution becomes more complicated when former
employees are involved and have not kept the plan recordkeep-
er informed of their current contact information, as consultant
Steigerwalt could attest. In such instances, the plan sponsor is
obliged to track down those individuals through the use of inter-
nal and external resources as necessary. The IRS and the U.S.
Social Security Administration provide letter-forwarding servic-
es that can help plan sponsors track down these individuals.

Malke it final. Once the plan is in compliance and all of its
assets have been distributed appropriately, the plan sponsor
can file its final Form 5500 with the IRS. Then, and only then,
HR can consider its job done.
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